In the part of this paper published in an earlier number of the RE-VIEW,1 I sought to develop the idea that legal "duties" are determined by factors outside any legal theory which has yet crystallized. These factors were designated: (1) The administrative factor; (2) the moral or ethical factor; (3) the economic factor; (4) the prophylactic factor; (5) the justice factor. The first was briefly discussed. Space limitations require that the others be dealt with in gross rather than singly,2 and in view of this I hastily point the direction taken by each of them.
Much of the so-called progress made in legal science is of this sort -a realignment of word patterns. The opportunism in making classifications is constantly overlooked. There is no requirement that the legitimacy of a present useful way of looking at the legal set-up must be traceable back into the centuries. Where morals end and economics begin, where prevention against future harms rather than a present justice to the parties before it dominates a court, is candidly the writer's own story. Each of these factors can be translated into any one of the others. Each can be noun or qualifying adjective as taste dictates. They are laid out separately here because they seem of greater importance in that form. They are inseparably intertwined in the earlier centuries, and doubtless they can only be distinguished now because use can be made of such distinctions. And may I indicate at this point that the objective of the discussion is to suggest that the larger problems of legal protection and responsibility are not soluble alone by formulas, doctrines, rules, phrases, definitions, or other devices of dialectic? I anticipate a further suggestion, viz., it is high time that attempts were being made to consolidate the few gains which have been made in dealing with these larger problems, rather than giving energies to the refinement of a technic of detail already obsolescent.
Early Legal Theory
The early centuries-the twelfth and thirteenth particularly-are dim even to the eyes of a highly equipped historian.5 The myths which have grown up about the judicial process of those obscure days never ends." Ibid. 574. Justice Holmes further bolsters this moral argument by dubbing the practice of paying for and accepting evidence obtained by methods which the government professes to condemn "a dirty business." Ibid. 575. Conservative Justice Butler, not satisfied with the majority view, nor with the contrary view falls back upon the time honored technic of construing "words" and "principles." He says: "This court has always construed the Constitution in the light of the principles upon which it was founded. The . . . literal meaning of the words used do not measure the purpose or scope of its provisions. . ." Ibid. 576. While all of these factors are pressed with the greatest vigor and ability, it is strange that there is not a single reference to the justness of the conviction. Was defendant guilty? Doubtless that was assumed. But justice had to wait until other matters were ironed out. In extenuation it may be said that the "order granting certiorari was to limit the argument to a single question." But Justice Stone aptly closes that escape with the remark: "I do not understand that it restrains the court from a consideration of any question which we find to be presented by the record for. . . this court determines a case here on certiorari 'with the same power and authority and with like effect, as if the cause had been brought here by unrestricted writ of error or appeal.'" Ibid. 576. My comment is not a criticism of this or other courts for making the merits of the individual case await upon these other factors; it is merely to indicate that they do it. Incidentally, the influence of the administrative factor in shaping the rule here in question is neatly developed in a series of recent comments by Richard J. Smith. See cease to give trouble.6 So able a scholar as Dean Ames concluded that "early law is formal and unmoral" and that the "ethical standard of reasonable conduct has replaced the unmoral standard of acting at one's peril."7 A similar attitude on the part of numerous writers is well stated by Street.8 "In the field of trespass liability is based solely upon the fact that damage is directly done by force. No consideration is here taken of the moral qualities of the act which results in damage. The actor may or may not be culpable or morally blameworthy." We have had much legal theory revolving about such terms as "absolute liability," or "acting at peril" as opposed to "liability based on fault" as though they were contradictory. Reconciliations have been thought necessary as though responsibility is less moral when strict and highly moral when excuses are more liberally recognized.9 Probably this is more a matter of colorful language than anything else. It is hardly to be imagined that there was ever a time when the particular dispute was settled without reference to the reaction of the community as a whole to the decision. Over and above the hardships which a decision might impose upon a party to the litigation there must have always been a feeling that a general policy was involved. The highest quality of statesmanship is constantly exhibited in the settling of the specific dispute. The judicial process of the common law owes its strength to such statesmanship. It is not any longer venturesome to assume that the judgments of courts in the earlier centuries, like th6se of the present, are only to be understood in the light of the results which the judges thought the social order of the times required. And while there have been constant changes in the weight given the moral factor, as distinguished from the economic and other factors, it is probably nearer the truth to say that such emphasis has lessened rather than grown, and that instead of the responsibility of the earlier centuries being unmoral, it was more strictly moral than that of today. Another way of saying the same thing is that our morality has been expanded and liberalized. The protection which early common law courts gave to the individual against harms to his interests of personality was given under the action of trespass.10 The risks against which protection was given under this action were few. Personal violence, or its threat, was the dominant one. All in all it seems that probably too much weight has eWinfield, The Myth of Absolute Liability (1926) been given the few fragmentarily reported cases and sweeping dicta which appear before the 1800's as to the arbitrariness with which responsibility was imposed under this action. Dean Wigmore has outlined the development which took place.'1 He says: "The evidence seems certain that the rationalization towards the line of present standards began at a much earlier period than has been supposed. In other words, there has never been a time, in English law, since (say) the early 1500's, when the defendant in an action for trespass was not allowed to appeal to some standard of blame or fault in addition to and beyond the mere question of his act having been voluntary; i.e., granting a voluntary act, he might still excuse himself (apart from excuses of self defense, consent and the like)."12 My only doubt here is that Dean Wigmore has been too conservative and did not set the beginning far enough back, say even before the origin of the action of trespass.13 The phrases "acting at peril," "inevitable accident," "utterly without fault," "inevitable necessity" and similar phases, are so vague and general that almost anything can be read into them. The few cases and illustrations of responsibility for unintentional hurts which appear, in so far as the facts are given, could as well as not be instances of highly probable, though unintended, hurts.l4 There is no reason to suppose that they were not. And the same cases today under our more liberal rules would doubtless entail severe responsibility. When further classification brought trespass on the case into prominence, the question which troubled the courts was not responsibility but whether the action was case or trespass. This is fully illustrated by cases both before and after Scott v. Shepherd.l5 It was only after the distinctions between trespass and trespass on the case became of little practical importance, so far as the protection of bodily integrity against the harms of violence was concerned, that courts were called upon to state with clearness and fullness the excuses and limitations hidden beneath those general vague terms in earlier use. Likewise, it was only then that there was any necessity of making the full distinctions between intentional and negligent hurts. It was the latter class in which the tremendous expansion both of risks and protection came about. 
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Master and Servant Cases
The negligence network of legal theory was still formative when the industrial adventures of the 1800's were sent forward on so many lines by the use of steam and the numerous mechanical devices which followed its advent. The railroad, the steamboat, the saw mill, the cotton gin, the factories of all descriptions, gave this new legal set up all the work it could do. They likewise gave in the course of the century the old relation of master and servant an entirely new societal significance.16 And it is this relation about which so much of the responsibility imposed for unintentional hurts grew up. Here there began a struggle between a legal theory woven of medieval morality and the demands of an ever expanding industrialism which has only now culminated in a victory for the latter. Fogs were never thicker than those produced in the thinking of judges about the protection which should be given against the risks to which the interests of personality were subjected by such developments. When the master-servant cases first began to come before the courts, it must be remembered that the negligence theory was freshly spun. The idea had emerged definitely through the action on the case. It had come into conflict with the action of trespass and trespass was giving ground before it rapidly.17 Assumed risk had found a place as a defense.18 As late as 1820 it had served to defeat an action against a landowner who had set spring-guns in the wood into which plaintiff had walked, knowing that there were guns in the wood.19 Contributory negligence had begun to emerge as a distinct sort of assumed risk.20 "The ordinary prudent man" had been definitely brought . Many interesting arguments indicating strong practical tendencies were made by the judges in this case. Although the guns were merely set to prevent trespasses and not to preserve game, Best, J., makes this argument: "If you do not allow men of landed estates to preserve their game, you will not prevail on them to reside in the country. Their poor neighbours will thus lose their protection and kind offices; and the Government, the support that it derives from an independent, enlightened and unpaid magistracy." Ibid. 320. Compare the equally strong moral argument of the same judge in Bird v. Holbrook, 4 Bing. 628, 641-643 (1828) (a spring gun case in which plaintiff had no notice) ... but there is no act which Christianity forbids, that the law will not reach; if it were otherwise, Christianity would not be as it has always been held to be, part of the law of England. ... But we want no authority in a case like the present; we put it on the principle that it is inhuman to catch a man by means which may maim him or endanger his life, and, as far as human means can go, it is the object of English law to uphold humanity and the sanctions of religion." '0Butterfield v. Forrester, 11 East 60 (1809). over from the bailment cases.21 Davies v. Mann22 as a limitation upon the newly discovered defense device of contributory negligence was just in the offing. The master had long been responsible to third persons for unintentional hurts caused by a servant's conduct, but he had never been called to account to a servant for negligent hurts caused either by another servant or the master himself. A servant had assumed the risks of his employment.23 Only at a very late date and in the most extreme cases was the servant given relief even against the harms intentionally inflicted upon him by the master.24 Unintended harms were wholly out of the question as a basis of responsibility.
This was the background for Priestly v. Fowler in 1837.25 The case was very simple. Plaintiff, a servant, had received injuries to his person on account of the defects in a van which had been overloaded, both the defects and overloading being alleged to be due to the negligence of the defendant, so that when the van broke down the plaintiff was thrown with violence to the ground. Plaintiff had judgment, and rule was obtained to show cause why the judgment should not be arrested, on the ground that defendant was not liable in law under the circumstances stated in the declaration. Every benefit was given to the pleading, and Lord Abinger, speaking for the court of Exchequer recognized the responsibility of a master for the acts of his servant, but held there was no responsibility in this case. He said: "It is admitted that there is no precedent for the present action by a servant against a master. We are therefore to decide the question upon general principles, and in doing so we are at liberty to look at the consequences of a decision the one way or the other.
If the master be liable to the servant in this action, the principle of that liability will be found to carry us to an alarming extent. He who is responsible by his general duty, or by the terms of his contract, for all the consequences of negligence in a matter in which he is the principal, is responsible for the negligence of all his inferior agents. If the owner of the carriage is therefore responsible for the sufficiency of his carriage, he is responsible for the negligence of his coachmaker, or his harnessmaker, or his coachman." Thus Lord Abinger argues that to allow this action will be letting the master in for a great responsibility indeed. For, if the master is liable, for his own negligence, he will be liable for his servant's negli- COLUMBIA LAW REVIEW gence also. The economic disruption of the domestic establishment as visioned by this judge cannot be portrayed save in his own words. He continues:
"The footman, therefore, who rides behind the carriage, may have an action against the master for a defect in the carriage, owing to the negligence of the coachmaker, or for a defect in the harness arising from the negligence of the harnessmaker, or for drunkenness, neglect, or want of skill in the coachman; nor is there any reason why the principle should not, if applicable in this class of cases, extend to many others. The master, for example, would be liable to the servant for the negligence of the chambermaid for putting him into a damp bed; for that of the upholsterer, for sending in a crazy bedstead, whereby he was made to fall down while asleep and injure himself; for the negligence of the cook in not properly cleaning the copper vessels used in the kitchen; of the butcher, in supplying the family with meat of a quality injurious to the health; of the builder for a defect in the foundation of the house, whereby it fell, and injured both the master and the servant by the ruins. The inconvenience, not to say the absurdity of these consequences, affords a sufficient argument against the application of this principle to the present case." Thus Lord Abinger parades the dreadful economic consequences of such a principle to foreclose any hope servants might have had for compensation for hurts received in the service of their masters. But not satisfied with this argument, he resorts to a long recognized legal doctrine: "But, in truth, the mere relation of the master and the servant never can imply an obligation on the part of the master to take more care of the servant than he may reasonably be expected to do of himself. . . . The servant is not bound to risk his safety in the service of his master, and may, if he thinks fit, decline any service in which he reasonably apprehends injury to himself; and in most of the cases in which danger may be incurred, if not in all, he is just as likely to be acquainted with the probability and extent of it as the master."
The court would invoke against the servant-a free agent-the defense of assumed risk in both its original form and as developed under the new doctrine of contributory negligence.
But of most striking significance is this final psychological argument:
"In fact, to allow this sort of action to prevail would be an encouragement to the servant to omit that diligence and caution which he is in duty bound to exercise on the behalf of his master, to protect him against the misconduct or negligence of others who serve him, and which diligence and caution, while they protect the master, are a much better security against any injury the servant may sustain by the negligence of others engaged under the same master, than any recourse against his master for damages could possibly afford." Thus was used the final argument which has been used in so many cases in which the courts are anxious to set up some rule which will purge and purify the conduct of human beings in their contacts. It is the judicial prophylaxis. Here by denying recovery to servants injured by the negligence of other servants, the maximum of protection would be exacted in behalf of their master's interests in order that they themselves would not be hurt. By virtue of the desire of self preservation servants would be purged of their carelessness, and their conduct purified by the caution of self interest. A capital argument: And of all the subsequent cases, few, if any, got beyond the factors here relied upon, and in none were they stated more convincingly. Probably they were too convincing inasmuch as courts continued to rely on the arguments long after the factors beneath had fallen into radically different alignment. But notice that in this original case there was not a word spoken about the risk-bearing capacity as between the two parties to the litigation. As usual the court was more interested in the economy of the day-in principle-in rule making-in theory-than in justice. The complexity of human affairs constantly calls for just such treatment. Courts administer "law," the power of society to order itself; justice is one of the factors which determine how that power should be administered.
Two master-servant cases arose almost immediately after Priestly v. Fowler; one in South Carolina,26 the other in Massachusetts.27 Both cases involved injuries to railroad operatives by the negligence of other employees. Apparently without having the benefit of the English precedent, the South Carolina court reached the same conclusion and stressed the same factors with about the same emphasis. The same principles were held to govern the risks arising out of the new adventure of railroading as governed those incident to operating a van. For approximately half a century it apparently did not occur to lawyers that the assumptions (principles) at the basis of the masterservant relation with reference to horse drawn vehicles were inadequate as a basis of the same relation in railroad operations.28 Chief Justice Shaw for the Massachusetts court accepted both the conclusions and reasoning of the other two courts. He probably stressed even more than Lord Abinger the desirability of such a rule in order to protect the The same idea was at the basis of other defenses to actions by servants. In any case of this type if the servant knew the conditions of his employment, or was in a position where he should know the conditions as well as the master, he was held to have assumed the risks incident to such employment. The negligence of fellow servants was merely a part of this larger doctrine of assumed risk,30 which was given the broadest application for many years.31 In fact there was very little need of translating the risks to which servants were subjected into terms of contributory negligence until much later,32 but when that was done the assumption of risk idea was given its largest extension. It is generally stated that contributory negligence is something distinct from assumed risk,33 but it is believed that such opinion is due to the refine- 1869). None of these cases and none of those relied on by these authors involve causation but are cases dealing with limitations upon responsibility in intentional hurts in tort cases or in breaches of contract, usually dealt with as special damages, or remote or consequental damages, all terms of very long standing. Sedgwick seems to have been the first to associate the two ideas. He says (ibid. 56), evidently bringing forward an earlier statement: ". .. the law refuses to take into consideration any damages remotely resulting from the act complained of. This proposition, or one correlative to it is expressed in the maxim causa proxima, etc.' But on page 65 he says: "Mr. Greenleaf has said with more accuracy (quoting the sentence set out above from ? 256)." The phrase struck the imagination of many courts. But clearly he was talking about the older problem, and not the one set up in Butterfield v. Forrester, supra note 20. The association of two ideas has seldom caused so much trouble. 36 See Bohlen, op. cit. supra note 35. Professor Beale makes the statement in his article (op. cit. supra note 35, at p. 636) that "in very few cases up to the it is the most extravagant development of that ruthless defense. But it did not play much part in master-servant cases until contributory negligence had taken over many of the defensive grounds which had previously been recognized under assumed risk. Thus it was that as late as Thomas v. Quartermaine37 Bowen, L.J., could express the normal view of his century concerning the doctrine: "Contributory negligence in a plaintiff only means that he himself has contributed to the accident in such a sense as to render the defendant's breach of duty no longer its proximate cause." Thus could contributory fault be translated into "proximate cause." In this way the pain given by the contributory negligence defense was somewhat dissipated by an anaesthetizing phrase. What is more, the "last clear chance" limitation, itself a countervailing morality upon that of contributory negligence, but further accentuated the development of this least intelligible of all the doctrines of the negligence network. It is doubtless a good guess that Wharton did more than any one else to disseminate this vicious doctrine in its most pernicious form. BEACH, op. cit. supra note 32, ?? 10, 11. The doctrine had been elaborated in multitudes of cases during the century and had reached a most intricate development before its end. "18 Q. B. D. 685, 694 (1887) . "8 Davies v. Mann and subsequent cases cited in supra note 36.
cause" did nothing to extend responsibility, it proved one of the severest restrictions on imposing responsibility. It is mentioned here merely to call attention to the fact that to an already waterlogged morality theory of responsibility was added an additional deadweight of moral mysticism. Nor was this enough. There still remained that defensive strand of vicariousness-imputed negligence39-to be woven into this steadily darkening legal theology. But this multiple array of defensive moralities was too powerful and the courts quickly put limitations upon them. The so-called nondelegable duties were the most important of these.40 A servant did not assume the risks of his fellows' negligence if the master were negligent in employing competent fellow servants. Nor did a servant assume the risks due tol poor rules and organization, dangerous surroundings and defective machinery, if the master was negligent in these particulars.41 The master's duties under these heads seemed to take many directions, but they were in fact merely devices for escaping the drastic defenses which had been put into the hands of masters. And when in time these duties upon the master pressed too heavily against the basic morality of the defenses, the courts again put limits on them. The result was that the servant who entered upon his work or continued to work after knowing about the incompetency of his fellow servants, the inadequacy of the system of work, or the dangerous nature of the surroundings or the defective machinery, or any other failure of the master to perform his duties for the servant's protection, again encountered the defenses of assumed risk and contributory negligenceas best suited the dialectic of the occasion. In some cases, where the master promised to repair a defect, or there was an emergency of one sort or another, further refinements were made to save the injured servant, but it was hard for him to escape these twin-moralities of assumed risk and contributory fault. Also in constantly expanding industrial organizations it was not always easy to tell who were fellow servants. There were multitudes of employees of numerous ranks and classes. Obviously they could not all be treated on an equal footing. Many tests were required to make necessary distinctions: the vice principal doctrine, the departmental theory, the superior officer test, and the very important non-assignability of duty test. Every imaginable means of balancing the moral notions which dominated the negli- COLUMBIA LAW REVIEW gence theory of the 1800's and setting off one against the other must have been resorted to. There is no way to exaggerate what actually took place. The only complex negligence doctrine which was rejected even in part was the "degrees of negligence" device which was given so large currency by Sir William Jones' little book on Bailments in the late 1700's.42 It is hard to understand why so practical an adjustment as the "comparative negligence" suggestion fell by the way so quickly.43 Probably it was due to the violent reaction against the difficulties of the "degrees of negligence" that this one rational idea of the whole mass of moral rules was rejected so peremptorily. Nineteenth century morality was a severe thing. It demanded absolutes. Either a defendant was responsible or he was not. Compromises were not to be endured. Nor could the courts bear to see so much legal theory swept aside by a simple device of apportioning the damages and that done by laymen. A moral century required the balancing of moral formulas at the hands of experts in morality. Let it suffice to say that legal theory based on the notions underlying assumption of risk, buttressed by the arguments of domestic economy, and chastity of conduct born of hardship, as set forth by Lord Abinger, could be and was spun indefinitely.
There is only one bright spot. Whenever a case for any reason broke through legal theory and reached the jury it was almost invariably decided against the master and for the servant. And what is more, the judges, both trial and appellate, found themselves so enmeshed in their theories that their only retreat in many cases was found in passing the matter to the jury. The superstructure of theory broke under its own weight. Verdicts were too constant and too overwhelming to be withstood except in the most haphazard fashion. And the jury probably rendered the most important of its scanty service to legal science at this juncture. Seemingly, juries saw only the parties before them, an,d placed the risk where they thought it could best be borne. The judges had been interested in principles; juries were interested in doing justice between the parties. The judges evolved a nice scheme for determining . 243 (1850) . What the courts refused to undertake as impossible, they now do in nearly every state by virtue of some statute. responsibility, the juries gave verdicts which wrecked the scheme. Juries held their ground here until legal theory could catch up with the new order of things which had emerged under the very eyes of the judges without most of them noticing it. But these theories had been developed under severe difficulties and were not to be cast aside without protest, for judges and lawyers had found them fascinating to create and to work with. And what is more, they are still respectable.44
The first Employers' Liability Act was passed by Parliament in 1880. By a divided court this act was construed to relieve the servant only of the "fellow-servant" defense.45 Bowen, L.J., said: "The true view in my opinion is that the Act . . . has placed the workman in a position as advantageous as, but no better than, that of the rest of the world who use the master's premises at his invitation on business." Both the defenses of assumption of risk and contributory negligence were otherwise left intact. In 1891 the House of Lords in Smith v. Baker46 gave some relief against the defense of assumed risk when invoked to defeat the action of a servant who had continued to work after knowing the danger. But the full lesson taught by the cases of this class which had come before the court was not appreciated until the Workmen's Compensation Act of 1906.47
In America legislatures were contented with passing very restricted employers' liability acts applicable primarily to railroads, and even these were restricted in numerous particulars by the courts where they were allowed to stand at all. "When our constitutions were adopted, it was the law of the land that no man who was without fault or negligence could be held liable in damages for injuries sustained by another. That is still the law. . . . The argument that the risk to an employee should be borne by the employer because it is inherent in the employment may be economically sound; but it is at war with the legal principle that no employer can be compelled to assume a risk which is inseparable from the work of the employee, and which may exist in spite of a degree of care by the employer far greater than may be exacted by the most drastic law." This but indicates how deeply ingrained this idea of "fault" had become in the thought habits of judges. But they could not hold out. Industry had grown rich beyond belief. The risks of physical hurts could be distributed as well as could wages and other costs. Business no longer required protection against its workmen as did the household of Lord Abinger's century. The dangers incident to employment were such that the most intelligent and loyal service could not prevent them. On the other hand workmen had become even more dependent upon the mercy of avaricious industrialists who would not of their own accord provide the preventive safeguards which were within their command. It was now seen that the power of society was needed to compel employers to purge their conduct towards their employees rather than the reverse. Juries had already forced the courts to do for years what the Court of Appeals of New York held the legislature had no power to do. The idea of "fault" in any moral sense in these cases had become bankrupt. Justice between the injured workman and his employer had been forced into the picture and once it had made itself recognized it was found to be in full harmony with the economics of industry. Whether it be called a liberalized ethical notion of responsibility, or a responsibility compelled by giving heed to other factors than those of morality, a new order of things was at hand. And the administration of this new scheme demanded a different technic from that of the orthodox courts-a technic untrammelled by the theories of administration which have so successfully strangled the courts when faced with large developments as the employee emancipation.
Landowner and Intruder
The negligence network of legal theory has been hastily sketched as it developed in master-servant cases as a pattern by which to indicate other developments either mature or now under way. The possibilities are many but the briefest outlines must suffice. Again familiar subject matters are chosen.
Land has an indefinite extent upwards as well as downwards.5' rhe owner may use his land as he pleases short of creating a nuisance.52
Every entry thereon without the owner's leave is a trespass for which the owner may have his action.53 The owner owes a trespasser no duty other than not to intentionally harm him.54 No group of ideas has been harder set in the pronouncements of courts. Even the strong morality of the negligence theory has made slow progress against the landowner's preferential position. Assuming that by a process of "peaceful penetration" it has practically superseded the older concepts with reference to the uses made by a landowner of his property, negligence cannot yet wear its own garb. Unreasonable uses must still be spoken of and dealt with in terms of nuisance,55 and intruders on land are classified into multiple useless and confusing categories.56 But the question now has come to be, not whether the negligence process should be recognized as controlling the landowner, but whether he should not be controlled, in many instances at least, by even a more rational process for imposing responsibility. Falls, 247 N. Y. 340, 160 N. E. 391 (1928) . The court in the latter case says: "Nuisance as a concept of law has more meanings than one. The primary meaning does not involve the element of negligence as one of its essential factors (Heig v. Licht, 80 N. Y. 579). One acts sometimes at one's peril." Ibid. 343, 160 N. E. at 391.
It could be said as easily that it is unreasonable (negligent) to act at all in such cases. This is the position taken by Jeremiah Smith in the blasting cases. See Smith, Liability for Substantial Physical Damage to Land by Blasting (1920) (1924) 614, 621, 633. See also 1 THOMPSON, NEGLIGENCE (1901) ? 675. 6 The numerous categories of persons who may go upon land, ranging from a naked trespasser to a business guest, are of relatively recent origin, having developed simultaneously with the negligence theory of responsibility as a whole. They were invented to make the negligence concept more adaptable to the landowner's control. See SHEARMAN & REDFIELD, NEGLIGENCE (3d ed. 1874) c. XXVIII. The courts took over the trespass idea, a moral notion employed since the earliest developments of the common law, and made it serve the purpose of a stem on which to graft this whole new scheme of categories. The negligence formula of reasonable care was slow in taking form; it was vague at best. When applied to the infinite situations of the landowner towards persons coming on his land, it seemed to place far more power in the hands of a jury than the judges of the middle 1800's were willing to pass over to them. The expression of Pollock, C.B., in Hardcastle v. South Yorkshire Ry., 4 H. &  N. 67 (1859) reflects what was said both before and after in these cases: "We do not see where the liability is to stop . . . it would be very dangerous . . if in every case it was to be left as a fact to the jury, whether the excavation
The most striking instance of this class of cases is probably found in the case of intrusions made by young children upon the premises of industrial land owners. The trespasser rule has had its bloodiest toll at this point.57
The landowner's responsibility was denied first because the intruder himself was a wrongdoer and there was no duty owed him, and in the absence of duty the idea of negligence was beside the point.58 A majority of courts conceded this ground but met it with a like moral argument. They said that the landowner who places dangerwere sufficiently near to the highway to be dangerous." No one can read these cases without feeling the strong fear that landowners must be protected from juries. See Binks v. The South Yorkshire Ry. and River Dun Co., 3 B. & S.  242 (1862); Hounsel v. Smyth, 7 C.B. (N.s.) 729 (1860); Southcote v. Stanley,  1 H. & N. 247 (1856); Bolch v. Smith, 7 H. & N. 736 (1862) (no duty to licensee as to obvious danger); Gautret v. Egerton, L. R. 2 C.P. 371 (1867). Even as strong a case as Barnes v. Ward, 9 C. B. 392 (1850) gave the judges a great deal of trouble.
In this formative period of negligence theory judges found that by classifying the persons into various classes they could more effectually control the power of the jury. The more classes, the more necessity of defining those classes, the more "duties" to be determined (the duty concept is the judge's contrivance through which to exercise his power), and thus the fewer cases to be sent to a jury, and the more binding the instructions which accompanied the cases which were sent. It was thus an administrative device. But the results are distressing. These nice grades of persons represent the same idea as the degrees of negligence which were also based on classification of persons. They are more difficult because there are more of them and they are more deceptive in appearance. Except in the easy cases, in which no classification is needed in order to pass judgment, it is harder to determine what class the person falls 'in than it is to decide the case. If courts generally recognized the fact that it was perfectly legitimate for them to classify the person according to the judgment they desired to reach, I should find little criticism of the scheme. But frequently they wrestle so hard in getting their person into the desired classification that not only are their own judgments clouded, but others who would rely on such judgments for guidance come also to take them seriously. For illustration see Sweeny v. Old Colony R. R., 10 Allen 368 (Mass. 1865); Brigman v. Fiske-Carter Construction Co., 192 N. C. 791, 136 S. E. 125 (1926) . The trouble with such classification is that it seems to make judgment depend upon one factor alone, and this is wholly misleading. There are numerous factors found in nearly all of these cases, such as the nature of the premises, the extent of the danger, the age of the person, his physical capacity, his intelligence generally and his acquaintance with the particular situation, the occasion for his visit, and many others. The cases themselves reflect the monstrous results, both in legal theory and protection afforded particular persons, growing out of the attempt to focus judgment on the one factor of whether the intruder was a trespasser, licensee, invitee, business guest or some one of the sub-classes under each of these. See  Colbert v. Holland Finance Co., 164 N. E. 162 (Ill. 1928) the wrongful trespass of the child with a temptation by the landowner,  and made the tempter pay the bill.60 This was no small theological feat. It is employing one morality to defeat another as is involved in defeating contributory negligence by "wilful" negligence.61 But it was an unnecessary method of reaching a good result,62 except for the fact that the judges thought it necessary under their accepted theory. But the medieval domestic establishment with its yards and meadows, cultivated area and wild pasture, with its rock piles and fences, its brooks and decayed trees, is an entirely different sort of enterprise from that of a railway yard, a steam mill, a factory, a power system, a supply depot, an explosive storehouse, an abandoned plant, or many other such premises. It is different in drawing power for curious children, in the number and seriousness of the risks to which children are subjected, in the relative capacity of the landowner and parents to protect his premises from intrusion by means of fences, gates, guards, or otherwise, and it is different in that the costs of affording such protection can be cared for as part of the costs of the enterprise, and more than all, it is different in that the risk when it results in hurt to the child can best be borne and absorbed by this type of landowner. To these may be added the now accepted recognition that children are responsibilities of the community as a whole. Every consideration of economics, of ethics, of prevention, and of justice would all place a severe duty upon the landowner in such cases. And inasmuch as contributory negligence is seldom a factor in these cases, and the question of reasonableness is normally one for the jury, with the almost certain result that the defendant will be required to pay, the difficulties of administering these cases through the orthodox judicial process required for negligence cases would overwhelmingly demand that they be placed upon some basis of insurance similar to the workmen's compensation device. There is no rational basis to be found for continuing to handle the problems created by the industrialist landowner in the same manner as those created by the farmer and small tradesman. The assumption (stated in the decisions as a principle) which runs through hundreds of these cases that all landowners are to be subjected to the same responsibility is not necessary, nor is it well founded. There is no legal theory so flexible that its results will not be used against itself if it is made to care for such widely variant cases.
ous and attractive machinery on his land thereby tempts young children, and his temptations amount to invitations and having invited them into his traps,59 he himself is a wrongdoer and hence responsible. They met
A somewhat similar development has taken place with reference to adults-those who walk on railway tracks or go upon the premises of industrial plants. Probably it is not startlingly immoral for persons to choose the smooth and dry roadbeds rather than the muddy streets of the outlying districts of large communities. Nor is it particularly sinful for people to satisfy their curiosities by entering and observing the operations of industrial plants. That these persons annoy and impose responsibilities upon the owner of such enterprises, even if only to keep intruders off the premises, is readily conceded. Nevertheless these curious intruders are found in increasing numbers invading these dangerous premises. And they are trespassers, or tolerated intruders at best,' until a court invests them with the rights and privileges of licensees in order that the harshness of the earlier rules may be obviated. Many courts insist that railway operatives are under a duty to keep a lookout for such persons, that other landowners must warn or protect them from hidden dangers, and must refrain from negligent action while such persons are present. The costs cast upon industry to furnish this somewhat "bootleg" protection to unwelcome "guests" is after all not crushing. It is true that n'either morals nor justice make a strong demand here in all cases. But the desirability of requiring the operators of the engines of traffic and the machines of industry to be highly regardful of human life, wherever it is encountered, and the ability of the owners and operatives to reduce the risks of hurt even as to those who insist upon subjecting themselves to such risks, is sufficient to warrant judgment for plaintiffs in many of these cases. The creative power of the courts to raise an intruder from the category of a tres;passer to that of an invitee affords a basis for finding a duty in terms of negligence theory. The power of judges to work such miracles has always been beyond the understanding of those who would insist upon the sanctity of principles. But somewhow or other judges come to recognize the habits of their fellow beings as reflected in constantly re-curring tragic experiences, and to bend both principles and judgment to take them into account, long before the judges overcome their own habits of talking about such matters in the refined categories of "fault." Their judgments are years in advance of their language. Why continue to insist that there is no gulf between the thought and its expression? The judicial process does not require either the confusion or the bad habits resulting from carrying along these phrases which misrepresent everything that is being done. The normal negligence formula of "reasonable care under all the circumstances" was designed for just these cases in which judgment must have the widest range and in which uniformity, except in process, is impossible. The interests of the landowner would be protected under this formula equally as well as the interests of other persons, and he deserves nothing more. Both judge and jury have the same power under it as they have under the cumbersome categories used for classifying intruders, and much greater facility for exercising their power rationally.63
Crossing Cases
The "Stop, Look and Listen" alliteration of three generations ago is still taken seriously. Contributory negligence continues to be a vigorous defense in these cases. The rules as to crossings grew up when travel was both slight and slow, when railroads were daring economic ventures, and when pioneer morality not only insisted that every man look out for himself, but when a traveler had some assurance that by looking out for himself he could protect himself. Today railroads maintain multiple tracks. They have multiplied the number of trains they run and have increased their speed. The public highways "There are many cases which fall into this group. The courts generally class the intruder as a trespasser or as a licensee or invitee as they desire to bless or damn him. Now and then a court deals with a case without resorting to these categories. See Southern Ry. v. Cochran, 29 F. they intersect are crowded with fast moving traffic. In economic importance the gap between the highway and the railway has closed. The railway exercises a public franchise for private profit, while the highway is built and maintained at public cost for public use. The railway can protect the hordes of travellers by guards or passes at less cost and with more effect than travellers can protect themselves. The risks have increased both in number and in degree, but the railway has now grown rich. It is both able to protect against these risks and to distribute the loss when the protection fails. Every factor which determines judgment would seem to require that such risks should be eliminated altogether, but if any there should be, they should be placed upon the railway. The refined morals of negligence with its judge and jury process have no place here. Courts are constantly deciding tiese cases by harking back to a day when life was ordered on an entirely different scale and when a stiff morality assumed to hold a dominant place in the administration of law. Current legal theory at this point is wholly inadequate. The orthodox judicial process should be relieved of the bulk of this litigation.64 "As I write this note the newspapers report a crossing accident at Bellevue, Ohio, in which seventeen passengers of a bus were killed and others injured. Md. Ry., 19 F.(2d) 30 (C. C. A. 4th, 1927) ; Ill. Cent. R. R. v. Leichner, 19 F.(2d) 118 (C. C. A. 5th, 1927) Fla. 1928); Settich v. B. & O. R. R., 29 F.(2d) 112 (C. C. A. 4th,  1928) . When the legislature seeks to minimize contributory negligence the courts are sometimes so thoroughly indoctrinated with the "fault" theory that the legislation amounts to little. Gray v. Missouri Pac. Ry., 23 F.(2d) 190 (C. C.  A. 6th, 1928) Even though courts take a most liberal attitude towards persons injured at crossings, the negligence theory is wholly inadequate to cope with the situation. The situation demands such stringency as to eliminate the risk. Norfolk & W. Ry. v. Holbrook, 27 F.(2d) 326 (C. C. A. 6th, 1928); Lawson v. Minneapolis,  etc., Ry., 219 N. W. 554 (Minn. 1928) . time required to fashion legislation to care for them.69 In this class of negligence cases, as in those already discussed and others not discussed, it would seem that the duty problem has been determined so definitely and responsibility has been indicated so decisively through years of litigation, that nothing is left to be done which cannot be better performed by some less ponderous agency than an orthodox court. The expense item alone that comes from choking the judicial process with these cases is literally incalculable.
Functions of the Judicial Process
The judicial process in negligence cases is not greatly dissimilar from the judicial process in other cases. But negligence cases have afforded the process its greatest flexibility. It is extensive in these cases because of the machinery required in making use of a jury, and more so because negligence cases concern more largely the infinite variety of workaday contacts involved in the operation and development of the machines of industry and commerce. The judicial process in negligence cases is the experimental machinery of government-by-judges through which a restless and changing industrial society is furnished protection against its self-inflicted physical hurts. Only a few of the implications of such a conclusion can be stated here.
The most important, and the one most overlooked, is that "negligence" is a short term for a complex situation. There is some talk about a "tort of negligence." This can only be intended in a catchword sense. Government furnishes for use in the infinite variety of cases classed as "negligent," (and that only after the hurt has been received), a process consisting of judge and jury, plus "ready to wear" formulas for ascertaining the judgment of judge and jury, as a means of ad-COLUMBIA LAW REVIEW justing the loss. Another way of saying the same thing is that judge and jury with their paraphernalia are furnished as a means for determining the defendant's responsibility and assessing the damages. I have already outlined somewhat how the process works. Its first step involves a determination of "duties" by the judge-an alteration of some general formula to fit the particular case-and it is about this phase of the process that legal theories are thickest. Judges have stated many rules in an attempt to make the determination of "duties" easier.
In the course of any period of economic activity during which litigationl increases greatly, current legal rules and theories reach the breaking point at many places. The requirements of business, ethical standards, the available safeguards, the relative capacity of parties to bear the risk involved, the exigencies of administration, or one or more of these factors, invariably changes. Thus the rules and theories which courts devise at one stage fall out of joint at succeeding stages. It is a habit of long standing to think of the rules and theories developed by courts as involving "principles" to which adherence must be given at all costs. Human nature is so constituted that it normally insists on standing by its "principles." Here are found serious difficulties of readjustment and realignment. As a matter of fact, so far as rules of law are concerned these "principles" are nothing more than the generalizations (assumptions) drawn from the factors which determined the initial judgment; the hypotheses upon which a theory of responsibility was based. And these factors having changed, the initial judgment should no longer stand. "Principles" should therefore be expected to vary as do the factors which support them, but as a matter of fact they lag far behind. Usually they are never again in alignment after the first judgment.
In contrast, the other parts of the judicial process-the judge and jury-newly set up with each new case, permit the widest latitude in passing judgment with reference to the factors which at any particular time and place may then appear to be relevant. Too little attention has been paid to these parts of the process. They are of greater importance than rules and formulas, and no statement of rules made without reference to the purpose they are to perform can be of any value. In fact it has been assumed that these variables (judge and jury) could and should also be stabilized by rules and formulas. It is thus that such tremendous emphasis has come to be placed on rules and formulas as stabilizing factors. But it ought to be obvious that a process designed for adaptability cannot and should not, either in operation or in results, be subjected to any high standardization. And here lies the chief mistake of those who have worked so assiduously to standardize the "law of negligence." The process in negligence cases, of all the patterns of the judicial process, is least fixed and most flexible. Judge, jury, and formulas which go to make up the process may react differently in every case. The process is highly individualistic, highly elastic. It allows the widest latitude for judgment. No aggregate of scholars or judges or practitioners can anticipate its judgment with assurance in a single complex case. Each case is new to it and must be subjected to it for a fresh judgment. It is slow and tedious. It is not designed to carry the heavy burdens of the types of cases for which responsibility has been developed through it. It only operates efficiently so long as a solution is being pondered. When society has made up its mind and insists upon quantity production-something automatic and uniform, something simple and "fool proof"-the high individualism of the judicial process in negligence cases will prevent its meeting these demands. Here the stage of experiment has passed and a standardized machinery which gives dependable results without exacting too much judgment is required. This is the stage for highly specialized courts,70 for workmen's compensation, inspection, licenses, commissions and other so-called administrative devices. The slowness with which intelligent opinion accepts these instrumentalities can only be understood by recalling how bitterly at every step the hand and muscle workers generally have fought the advent of labor saving machinery. It is widely assumed that these administrative agencies are in some way set up in opposition to the courts, and thus they have frequently drawn the fire of the courts themselves. As a matter of fact they are designed to relieve the courts of work that they should not be expected to do, are not equipped to do, and are not needed to do. It is enough for the courts to keep these agencies acting within reasonable bounds. As a matter of fact a workmen's compensation or similar board is much like a specialized jury, but one that does not require the close watch and superintendence required by a common law jury. As here suggested, such an agency would be a specialized assessor of damages. The courts would continue to exercise the power of supervision as to important questions which still should be subjected to the judicial process for solution, but would be relieved of the mass of minutiae which so quickly clog the judicial process and prevent it from performing the important functions for which it was set up. 70 The traffic courts in most cities are not much more than collection agencies. The penalities imposed are highly uniform, and it is only the most exceptional case that is subjected to the judicial process in the sense of trial. The same tendency is marked in the courts of congested centers with reference to the prohibition cases. The handling of uncontested divorce cases is of the same character. It must be, when a single judge, as one Houston, Texas, judge did, may grant in excess of 200 divorces in a single day. Even the more conservative Connecticut courts denied divorces in only 28 out of 1554 such cases during a two-year period. There are other similar classes of cases. See Clark, Fact Research in Law Administration (1928) 2 CONN. BAR J. 211.
